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B E T W E E N:

Her Majesty the Queen
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- and -
SHAROOZ KHARAGHANI AND PETER STYRSKY
Applicants

response to NOTICE OF APPLICATION 

TAKE NOTICE that on November 2nd, 2009, at 10:00 a.m. or as soon thereafter as possible, at the Courthouse at 361 University Avenue, Toronto, the Respondents will oppose the Application for the following:

1. An order pursuant to s. 52(1) of the Constitution Act, 1867, declaring the provisions in the Controlled Drugs and Substances Act (“CDSA”) in relation to all substances included in Schedule II invalid as an infringement of sections 2(a) and 2(b) of the Charter of Rights and Freedoms (“Charter”);

2. An order reading in an exemption for all members of the “Church of the Universe” from the cannabis-related provisions of the CDSA. 
3.  In particular, the Respondent opposes permitting these members to possess Schedule II substances, produce Schedule II substances, traffic Schedule II substances to other Church of the Universe members and to possess Schedule II substances for the purpose of trafficking it to other members;

4. A constitutional or common law declaration that the Applicants and other members of the “Church of the Universe” shall be permitted to possess Schedule II substances, produce Schedule II substances, traffic Schedule II substances or possess any Schedule II substances for the purposes of trafficking;

5. An order staying the charges pursuant to section 24(1) of the Charter.

The Respondent takes the position that the Application should be dismissed.

GROUNDS UPON WHICH THE RESPONDENT RELIES
The ‘Church of the Universe’ is a Commercial Drug Enterprise
6. The accused are charged with selling marijuana and hashish to undercover police officers in nine separate transactions, and for possessing large quantities of these drugs for sale and possessing the profits of those sales.  In short, the applicants are commercial drug dealers.  

7. None of the sales in questions were in any way connected or related to religious or spiritual belief or practice of any sort. Two undercover officer officers, without any belief in the tenets espoused by the applicants, came with cash in hand and bought drugs at fair market value before leaving. 

8. The utterly secular nature of these transactions mirrored those conducted by another undercover officer at the same location a year earlier and by a third undercover officer in Hamilton at the headquarters of the Church if the Universe (“COU”).  
9. The only difference on these most recent occasions was that the undercover officers were compelled to buy a membership for $25 and sign a membership form – a practice developed and implemented after the previous undercover operations had resulted in criminal charges against the founders of the COU and one of the accused in this case. The COU member who facilitated the new membership of the undercover officer in this matter had only one question for the undercover officer before selling him a membership:  was that officer a “cop”?
10. The context of the criminal acts with which the accused are charged is entirely a secular one.  

11. COU members sell Schedule II substances to people who hold no belief that the substance is a sacrament.  They sell these substances in a manner that is no different than any street level drug deal, at the going street level prices.

12. Moreover, once a customer enters the COU, there is a presumption that the person is there to buy drugs.  The consistent and sole dimension of every interaction between the Applicants and the investigating officers was that of a commercial drug transaction.

13. Freedom of religion is not implicated by the charges in this case.

The Church of the Universe is not a Religion
14. The Freedom of Religion umbrella provided by the Charter is broad, but not limitless.  It applies to beliefs, convictions and practices which have their roots in religion.  It does not apply to beliefs, convictions and practices which are secular at their core.  
15. In particular, feelings of spirituality stimulated by the use of a psychoactive substance, without a real nexus to a real religion, do not attract Charter protection.
16. Although it is not appropriate for the courts to determine the validity or veracity of any given religious practice or belief, it is appropriate for the courts to determine if a belief or practice is in fact religious in the first place.  Without this threshold, any manner of criminal or deviant conduct could attract Charter-protection on the bare assertion of a personal belief.
17. The COU does not meet the objective criteria, however minimal, to be considered a religion or religious worldview. The COU lacks most of the characteristics seen in all religions or genuine spiritual movements, or possesses them to such a minor or superficial extent that it is impossible to substantively describe it as a religion. 
18. The COU lacks the particular and comprehensive system of faith and worship which has been held to underlie the notion of religion as a freedom worthy of constitutional protection.  Instead, the COU appears to borrow convenient elements from a variety of religions, but absent any synthesis of these elements into a new, organized, comprehensive belief system
19. The COU uses components from established religious faiths without the existence of a coherent guiding theology is a self-serving practice, consistent only with the conclusion that the applicants’ religious claims exist purely to justify the use of marihuana or cannabis resin.  The COU covers itself with badges of religion, without any real religious structure or substance beneath.

20. The COU is what scholars of religion term a “pseudo religion” or “parody religion”, which takes on religious trapping and incorporates religious language from established faiths, not in an attempt to articulate a coherent system of faith or belief, but to gain protection for a single, selected practice, namely the consumption of marijuana.  
21. In his own materials, one of the witnesses offered to provide expert evidence about the COU notes that the religious sounding titles given to the members by one another, such as “Reverend”, “Archbishop” and “Abbot” are “partly tongue-in cheek”.  

22. The COU appears to have at its root not a religious or spiritual belief, but a sincerely held political belief that Canadians should be permitted to consume cannabis as they please for whatever reason they please.   This belief has a nexus with politics and social policy, not religion.  
The Applicants’ Rights to Freedom of Thought, Belief, Opinion and Expression are Untouched by the CDSA Prohibitions Pertaining to Schedule II Substances

23. The actions of the Applicants which attracted the attention of local law enforcement, namely selling cannabis to undercover police officers; possessing cannabis for the purposes of trafficking; and possessing proceeds of crime were all purely secular in nature.  They do not fall under the protection of the Charter.   The beliefs of the Applicants, on the other hand, are intact.  Indeed, the Applicants remain free to articulate their views on cannabis in any forum they choose.  They remain free to believe that cannabis is the “Tree of Life”.  
Any Infringement on the Applicants’ Freedom of Religion is Saved Under Section 1 of the Charter
24. In order to get to the consideration of section 1 of the Charter, the court must make a series of findings that a) the Church of the Universe is a sufficiently comprehensive system of faith and worship so as to qualify as a religion; b) that the Applicants’ beliefs and practices have a nexus with that religion which is integrally linked to the spiritual fulfillment of its members; c) that the purported beliefs of the Applicants are sincerely held; and d) that the laws against possessing, producing and trafficking marihuana do in fact interfere with the exercise of the Applicants’ religious freedom.  
25. If the court makes this series of findings, it is the Respondent’s position that the laws in question are saved under Section 1 of the Charter.  The prohibitions which triggered this Application are reasonable limits prescribed by law which are demonstrably justified in a free and democratic society.  

The State has a Pressing and Substantial Objective:  Avoidance of Harm

26. The harms associated with cannabis use are well documented in both case law and scientific literature.  It is appropriate for the state to legislate against these harms. 
27. The physiological and psychological effects of marihuana use can be both acute and chronic.  Cognitive functions and psychomotor performance can be impaired.  Long term use can result in long lasting damage to a person’s ability to organize and integrate complex information.  There is a substantial risk of dependency in chronic users.  Furthermore, the respiratory system is damaged by smoking marihuana.

28. There are broader societal consequences to the use of cannabis.  Cannabis use impairs the ability to drive, which in turn leads to car accidents.  It is implicated in various psychiatric disorders including schizophrenic relapse, major depression, anxiety or panic disorders, and behavioural disorders.  It is linked to poor psychosocial outcomes in young adolescents.
29. The need to promote health and safety is a pressing state objective to which the prohibition against possessing, producing and trafficking of cannabis is rationally connected.  
Another Pressing and Substantial Objective: International Obligations
30. There is also a need for Canada to comply with its obligations as signatory to several international conventions, namely the Single Convention on Narcotic Drugs, 1961, as amended by the 1972 Protocol Amending the Single Convention on Narcotic Drugs, 1961; the United Nations Convention on Psychotropic Substances 1971; and the United Nations Convention Against Illicit Traffic in Narcotic Drugs an Psychotropic Substances, 1988.  
31. These conventions require Canada to maintain laws for the purpose of combating illicit drug abuse and trafficking.  This obligation to the global community is a pressing state objective to which the laws in question are rationally connected.
The Prohibitions on Schedule II Substances under the CDSA are Proportional to the State Objectives

32. The Applicants’ freedom of religion, if impaired at all, is impaired only minimally.  The legislation in question has no impact on the Applicants’ belief system.  The Applicants’ are not forced to soul-search and decide whether they should be faithful to their belief or the law.  They need not act in a way which is contrary to their conscience.  They can declare their beliefs openly without fear of reprisal, and they can preach and otherwise disseminate their beliefs. They just cannot traffic in illicit drugs and reap the profits there from.
33. Parliament has decided that, to achieve the pressing state objective of harm prevention, a ban on trafficking marihuana is essential from a public health and safety perspective.  No less intrusive means is available.

34. Unlike exemptions for authorized medical purposes, it would not be possible to carve out a meaningful exception to the prohibitions for religious purportedly purposes.  The COU sells memberships for $25.  Granting them the relief they seek would make this membership a legal license to buy and consume marijuana, whether or not the consumption of this.  A religious exception which relied on the subjective belief of an individual would be subject to such widespread abuse that it would be tantamount to the legalization of possessing, producing and trafficking in Schedule II substances.
35. The laws in question are rational and reasonable solutions to the societal problems which are provoked and perpetuated by drug use and abuse.  They are rational and reasonable responses which answer the concerns of the global community. Parliament has the constitutional capacity to restrict the use of drugs, and has done so.  This choice is necessary, rational and proportionate. 
36. If the use of marihuana by the Applicants is found to be religious in nature, it is a religious activity which is so far from the core of the fundamental freedom meant to be protected that it should be given minimal weight in balancing the infringement with the deleterious societal impact which would result if the Application is granted.
37. The legislation which is required by our international obligations and mandated by the need to protect the health and safety of all Canadians provides societal benefits which clearly outweigh any deleterious effects on the members of the “Church of the Universe.”
ORDER REQUESTED

The Respondent requests that the application be dismissed.  
ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at Toronto, this 15th day of June, 2009.  
___________________________
___________________________

Nicholas Devlin



Donna Polgar

Counsel for the Respondent 
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